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'e Berman procedures, therefore, is not merely
primary purpose but in fact central to that

y doubt that permitting employers to require
employment, to waive their right to a Berman
rmine the efficacy of the Berman hearing stat-
blic purpose behind the statutes.”

re concluded the Berman waiver at issue

The Court's conclusion was the same when
ionability, stating that “the arbitration agree-
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By James P. Gray

ack in the Dark Ages
when | was trying cases
as an attorney, it was
considered a sign of
weakness to be the first
to suggest settlement discussions.
Fortunately that day has passed,
and most attorneys now realize -
that they can best serve their
clients if they help to resolve their
cases expeditiously.
But this begs the question: What
is a litigator’s job description? In.
. my opinion, it is to provide as gopd
a resolution for the client as we »
can within the law and ethics of the
legal profession, and for a reason-
able price. In other words, it is to
provide value. The job description
for judges is different. It is both to
arrive at as right and equitable a
result as possible under the facts
and the law, within a reason-
able time, and also to enable all
concerned to believe that this has
been accomplished.

 This is a competitive

world, and sometimes, just
to get a potential client

in the door, attorneys

feel they must promise
them something that they
cannot reasonably deliver.

What are the biggest pitfalls

| working against the reasonable

resolution of a case? The most
prominent obstruction comes from.
attorneys who initiatly oversell case
results. This is a competitive world,
and sometimes, just to get a poten-
tial client in the door, attorneys feel
they must promise them some-
thing that they cannot reasonably
deliver. If a reasonable proposat

is offered to settle the case for -
$40,000 when the client was ear-
lier “promised” a settlement of at
least $100,000 by their attorney,
the client might accept after lots

of cajoling. But the client will never
be satisfied, which means that

the attorney will never receive any
repeat business or referrals from .
that client. .

The second pitfall results from
attorneys not having a theory of
the case. Insightful attorneys begin
to form a theory of their case from
the moment they speak with the
client. This allows the attorney to
act accordingly by premising each
step taken with: “Will doing this
further my chances of establishing
my theory either to the jury or the
judge?” Unfortunately, all too often
as a judge | found that attorneys,
during settlement conferences, did
not have a theory. Sometimes |
would not know what the attorneys’
theories were even after opening
statement at trial! And the poor
results at settlement conferences,
trials and motions, etc. almost
always bore witness to that defect.
The third pitfall is not having the
decisionmakers present at the

settlement conference. As a sitting
)

Proféssional %Tools for Litigators: .
Settlement Conferences

judge, our local rules dictated that
the actual decisionmakers had

to be present. If they were not,
usually | would set the matter for
an order to show cause for sanc-
tions in the amount of the costs
of bringing the non-offending party
and counsel back for a second

try. | would also order the absent
party’s decisionmakers to be
present at the second conference.
(Actually, as long as | used this
approach with cases in which the
absence really did make a material
difference, the second conference
almost never took place because

| would hear that the case settled
“on its own.”)

long the way | have
learned some tips in
facilitating a reasonable
and prompt settlement,
At all costs, the partici-
pants are to avoid what I call “poi-
sonous words.” That means that
any time counsel or a party uses
words like cheat, fraud, scoundrel,
liar, or dirtbag, for example, | would
immediately interrupt and instruct
that such terms were not allowed,
because all they do is to push
people further apart. Y

I would also ask counsel and the
parties if they feit this case was
being pursued as a business deci-
sion, or based on emotions. If the
answer was emotions, | would ad-
vise that it would be hard to settle
the case because emotions are
hard to quantify. This accomplished
two worthwhile purposes. First, it
helped everyone determine if the
case had a reasonable chance of
settlement. And second, it often
helped the parties to switch their
focus, and actually begin to base
their case on business decisions.
But this would only usually happen
after those parties had an opportu-
nity “to vent” to me as the neutral
judge or mediator, thus giving rise
to the feeling that they had their
“day in court.”

There is also what | call the
“psychology of numbers.” Many
times | found, for example, that if |
pursued a settlement for $70,000,
defendants would object and hold
firm that this was simply too much
money, and they would never
go that high! But if | suggested
$68,750, they would readily agree.

it

Conversely, most plaintiffs would
realize that the lower figure was
only $1,250 less than the higher
one, and that would give them no
problem at all. So many cases wil
settle, as long as you do not cross
some psychological barriers. It is a
real study in human nature.
Similarly, in a tort case you can

use a practical “formula” for arriv-
ing at a settlement figure. Take for
instance a settlement conference
with all counsel present. | ask
plaintiff’'s counsel what she be-
lieves is a standard, “plain vanilla”
verdict from a jury on the case. If
her response is $80,000, which is
not really out of the ballpark, then
| wouid agree, and ask what her
views are of the chances that her
client will get a judgment at all. If
she says 70 percent, | explain that
the case has a settlement value
around $56,000, which would be
70 percent of $80,000. | continue
by asking that if they get a judg-
ment at all, what percentage of
comparative negligence would the
jury reasonably find against her
client — because there is almost
always such a finding. If she says
20 percent, then | subtract 20 per-
cent from the prior figure, and sug-
gest the final settlement amount
should be around $44,800. The
parties seem to attach significance
to this formula, because it makes
things seem less amorphous, and
the cases will usually settle right
around that figure.

here are many more
similar little “tricks of the
trade,” but | want to use
the remaining space to
focus on some traps for
the unwary once a case is close to
settlement. Be aware and careful
of tax issues that may result from
the proposed settlement. Always
make a formal recommendation

to your clients to seek competent
tax advice before the settlement is
finalized. In addition, always put on
the record that no one present can
bind any government agency to any
particular tax result, so regardless
of how it comes out with the Inter-
nal Revenue Service and Franchise
Tax Board, the settiement will still
be binding upon the parties.

Furthermore, under Code of Civil
Procedure Section 664.6, there
simply is no settlement period
unless either all of the material
terms of the settlement agreement
are placed on the record before the
court, and agreed to by all parties,
or all the terms are contained in a
writing that is signed by all of the
parties.

Two final thoughts. First, do not
forget to file a motion for a minor's
compromise, etc. in appropriate
cases, and second, decide if it is
in the best interest of the parties
to waive Section 1542 of the Civil
Code, which means that each side
waives and gives up any and all
claims they may have against the
other, whether known or unknown.
This means that the parties will
be able to be rid of each other's
shadow regarding anything that has
happened between them up to that
moment. In most cases, that is a
good thing, unless they have other
dealings or agreements that should
still be enforced. But be careful,
because sometimes this can be
really important.

Looking back, | believe that gen-
erally the most gratifying thing | did
during my 25 years on the bench
was helping people to resolve their
differences voluntarily if they could.
This can really be uplifting for just
about every reason imaginable,
and | hope that some of these
recommendations will assist you
to achieve that same gratifying
experience.
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